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Although there is authority to the contrary, the general rule is that a judgment in favor of the plaintiff in the original 
civil action, not obtained by improper means, is conclusive evidence of probable cause, even if reversed. 


Although there is authority that a judgment or finding in favor of the plaintiff in the original action is not conclusive, but only 
prima facie, evidence of probable cause,' the general rule is to the effect that a judgment, decree, or finding in favor of the 
plaintiff in the original action is conclusive evidence of probable cause.’ 


Nevertheless, whether a judgment in favor of the plaintiff in the original action is considered conclusive or prima facie 
evidence of probable cause, if it is shown that the judgment was procured by fraud, perjury, the withholding or concealing of 
pertinent facts, or other unfair or improper means, the judgment is of no effect as evidence to establish probable cause.’ 
Where claims of fraud or perjury are litigated and rejected by a fact finder in an underlying case, those same claims cannot be 
relied on in a subsequent malicious prosecution suit to establish the absence of probable cause in the underlying case; in other 
words, one cannot relitigate adversely decided factual matters for purposes of establishing a fraud exception.‘ 


The effect or conclusiveness of the judgment on the question of probable cause is not affected by the fact that it is found to be 
erroneous,’ or by the fact that it is reversed on appeal,‘ or set aside for irregularity.’ 


Ex parte proceeding. 


It has been held that a judgment obtained by the plaintiff in an ex parte proceeding is not evidence of probable cause, nor is a 
judgment which is not merely erroneous or irregular but is void ab initio.: However, other authority states that an ex parte 
protective order, although not conclusive, is prima facie evidence of probable cause.’ 
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Judgment against plaintiff in original action. 


The mere fact that a party loses a lawsuit does not establish that they lacked probable cause to bring it, as required to support 
a subsequent action against the former plaintiff for malicious prosecution. It has been stated that if the only evidence of a 
lack of probable cause is the inference derived from favorable termination of the prior suit, some extrinsic evidence of malice 
will be required." 


Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 


Footnotes 
: Mo.—Young v. Jack Boring’s, Inc., 540 S.W.2d 887 (Mo. Ct. App. 1976). 
a U.S.—Anti-Monopoly, Inc. v. General Mills, Inc., 684 F.2d 1326 (9th Cir. 1982). 
Ind.—Ace Bail Bonds v. Government Payment Service, Inc., 892 N.E.2d 702 (Ind. Ct. App. 2008). 
Decision of probate court 
Conn.—Byrne v. Burke, 112 Conn. App. 262, 962 A.2d 825 (2009). 
Lack of jurisdiction 
Where the court did not have jurisdiction of the defendant, its judgment against the defendant is not conclusive 
evidence of probable cause. 
Mass.—Rosenblum v. Ginis, 297 Mass. 493, 9 N.E.2d 525 (1937). 
4 Cal.—Cowles v. Carter, 115 Cal. App. 3d 350, 171 Cal. Rptr. 269 (2d Dist. 1981). 
R.I.—Nagy v. McBurney, 120 R.I. 925, 392 A.2d 365 (1978). 
False and perjured testimony 
U.S.—Hydranautics v. FilmTec Corp., 204 F.3d 880 (9th Cir. 2000) (under California law). 
i Cal.—Plumley v. Mockett, 164 Cal. App. 4th 1031, 79 Cal. Rptr. 3d 822 (2d Dist. 2008). 
3 Mo.—Henderson v. Armantrout, 592 S.W.2d 202 (Mo. Ct. App. E.D. 1979). 
2 Cal.—Paiva v. Nichols, 168 Cal. App. 4th 1007, 85 Cal. Rptr. 3d 838 (6th Dist. 2008). 
Conn.—Byrne v. Burke, 112 Conn. App. 262, 962 A.2d 825 (2009). 
Ga.—Bacon v. Volvo Service Center, Inc., 288 Ga. App. 399, 654 S.E.2d 225 (2007). 
Ind.—Ace Bail Bonds v. Government Payment Service, Inc., 892 N.E.2d 702 (Ind. Ct. App. 2008). 
i Mo.—Henderson v. Armantrout, 592 S.W.2d 202 (Mo. Ct. App. E.D. 1979). 
j Mo.— Ripley v. Bank of Skidmore, 355 Mo. 897, 198 S.W.2d 861 (1947). 
i N.H.—Paul v. Sherburne, 153 N.H. 747, 903 A.2d 1011 (2006). 
” Cal.— Drummond v. Desmarais, 176 Cal. App. 4th 439, 98 Cal. Rptr. 3d 183 (6th Dist. 2009), as modified, (Aug. 18, 
2009). 
Mich.—Friedman v. Dozorc, 412 Mich. 1, 312 N.W.2d 585 (1981). 
1 N.J.—LoBiondo v. Schwartz, 199 N.J. 62, 970 A.2d 1007 (2009). 
End of Document © 2022 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2 


